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As per section 54(1) of the CGST Act refund of any 'tax', 'interest paid on such tax' or 'any other amount 

paid' can be claimed in such form and manner as may be prescribed. Thus, a perusal of Section 54(1) of 

the CGST clearly indicates that it deals with refund of the following: 

(i)   Tax 
(ii)   Interest, if any, paid on such tax 

(iii)   Any other amount paid  

Section 54(3) of the CGST Act provides for claiming of refund of any unutilized input tax credit lying at 

the end of any tax period. However, the proviso to Section 54(3) of the CGST Act restricts the claiming 

of refund of unutilized input tax credit and states that the refund of unutilized input tax credit shall not 

be allowed in cases other than- 

(i)   Zero rated supplies made without payment of tax;  
(ii)   Where the credit has accumulated on account of rate of tax on inputs being higher 

than the rate of tax on output supplies (other than nil rated or fully exempt 
supplies), except supplies of goods or services or both as may be notified. 

It is worthwhile to note here that Section 54(1) does not refer to refund of 'unutilized input tax credit'. 

Section 54(1) of the CGST Act states that any person claiming refund of any tax and interest, if any, paid 

on such tax or any other amount paid by him, may make an application for refund. It is also pertinent to 

mention here that for refunds falling under section 54(3) i.e. refund of unutilized ITC, the CGST Act 

does not uses the expression 'in such form and manner as may be prescribed'. It appears that the refund 

of unutilized input tax credit is being treated as 'tax paid' by the registered person and therefore, its 

refund procedure is being governed by Section 54(1) of the CGST Act and the same has been made 

applicable. Although, there is lacuna in the law, regarding the procedure applicable in case of refund of 

unutilized ITC, we shall proceed further on the assumption that the manner of claiming refund as 

provided in Rule 89 of the CGST Rules is to be applied for claiming of refund of unutilized ITC on 

account of inverted tax structure. 

In the opinion of the authors, either the words "unutilized input tax credit" should be added in section 

54(1) or the expression "in such form and manner as may be prescribed" should be added in section 

54(3) of the CGST Act, 2017. 

Rule 89 of the CGST Rules deals with the procedure for claiming refund. Rule 89(5) of the CGST Rules 

prescribes the formula for computing the quantum of refund of unutilized input tax credit on account of 



inverted duty structure. The said Rule 89(5) of the CGST Rules imposes an artificial and illegal 

restriction, as per which while computing the refund amount only the input tax credit of 'inputs' is 

considered and input tax credit of 'input services' as well as of 'capital goods' is not taken into account. 

In the present article we shall be discussing about the legality of the restriction placed by the formula 

given in Rule 89(5) of the CGST Rules vis-à-vis 'input services'.  The said sub-rule reads as follows: 

Rule 89(5):  

1 [(5) In the case of refund on account of inverted duty structure, refund of input tax credit shall 
be granted as per the following formula:—  

Maximum Refund Amount = {(Turnover of inverted rated supply of goods and services) × Net 
ITC ÷ Adjusted Total Turnover} – tax payable on such inverted rated supply of goods and 
services.  

Explanation:—For the purposes of this sub-rule, the expressions—  

(a)   Net ITC shall mean input tax credit availed on inputs during the relevant period 
other than the input tax credit availed for which refund is claimed under sub-rule 
(4A) or (4B) or both; and  

(b)   2 [ "Adjusted Total turnover" and "relevant period" shall have the same meaning 
as assigned to them in sub-rule (4). ]]  

On a plain reading of Rule 89(5) of the CGST Rules it appears that while claiming refund an applicant is 

entitled to claim refund only on the input tax credit available on inputs and the credit of 'input' services 

and 'capital goods' is not available to the applicant. This was also the view of the department as stated in 

Circular No.79/53/2018-GST DATED 31.12.2018. The said circular states as follows: 

Refund of accumulated ITC of input services and capital goods arising on account of 
inverted duty structure:  

14. Section 54(3) of the CGST Act provides that refund of any unutilized ITC may be claimed 
where the credit has accumulated on account of rate of tax on inputs being higher than the rate of 
tax on output supplies (other than nil rated or fully exempt supplies). Further, section 2(59) of the 
CGST Act defines inputs as any goods other than capital goods used or intended to be used by a 
supplier in the course or furtherance of business. Thus, inputs do not include services or capital 
goods. Therefore, clearly, the intent of the law is not to allow refund of tax paid on input services 
or capital goods as part of refund of unutilized input tax credit. Accordingly, in order to align the 
CGST Rules with the CGST Act, notification No. 26/2018-Central Tax dated 13.06.2018 was 
issued wherein it was stated that the term Net ITC, as used in the formula for calculating the 
maximum refund amount under rule 89(5) of the CGST Rules, shall mean input tax credit availed 
on inputs during the relevant period other than the input tax credit availed for which refund is 
claimed under sub-rules (4A) or (4B) or both. In view of the above, it is clarified that both the law 
and the related rules clearly prevent the refund of tax paid on input services and capital goods as 
part of refund of input tax credit accumulated on account of inverted duty structure.  

However the author was and is still of the opinion that the restriction of claim of refund of input 

services, as placed by Rule 89(5) of the CGST Rules is ultra vires the substantive law contained in 

Section 54 of the CGST Act and the said rule is in contravention of the statutory provisions contained in 

Section 54(3) of the CGST Act. 

The reasons for arriving at such a conclusion were that Section 54 of the CGST Act, which deals with the 

substantive law for refund in case of inverted duty structure, allows an applicant to claim refund of "any 
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unutilized input tax credit". Input tax credit has been defined in Section 2(63) of the CGST Act and the 

same reads as under: 

2(63) "input tax credit" means the credit of input tax  

Expression 'input tax' has been defined in Section 2(62) of the CGST Act and the same reads as under: 

2(62) "input tax" in relation to a registered person, means the central tax, State tax, integrated 
tax or Union territory tax charged on any supply of goods or services or both made to him and 
includes—  

(a)   the integrated goods and services tax charged on import of goods;  
(b)   the tax payable under the provisions of sub-sections (3) and (4) of section 9;  
(c)   the tax payable under the provisions of sub-sections (3) and (4) of section 5 of the 

Integrated Goods and Services Tax Act;  
(d)   the tax payable under the provisions of sub-sections (3) and (4) of section 9 of the 

respective State Goods and Services Tax Act; or  
(e)   the tax payable under the provisions of sub-sections (3) and (4) of section 7 of the 

Union Territory Goods and Services Tax Act,  

but does not include the tax paid under the composition levy;  

It can be seen from the definition of 'Input Tax' that it includes all kinds of taxes (central tax, State tax, 

integrated tax or Union territory tax) charged on any supply of goods or services or both made to a 

person and includes certain taxes paid by him (tax paid on reverse charge). This implies that any kind of 

taxes paid on receipt of any kind of goods or services would qualify to be input tax and becomes input 

tax credit in the hands of the recipient. It is therefore important to understand the meaning of 'goods' 

and 'services'. The expression "goods" is defined in Section 2(52) of the CGST Act and the expression 

"services" has been defined in Section 2(102) of the CGST Act. The said definition reads as under: 

2(52) "goods" means every kind of movable property other than money and securities but 
includes actionable claim, growing crops, grass and things attached to or forming part of the 
land which are agreed to be severed before supply or under a contract of supply.  

2(102) "services" means anything other than goods, money and securities but includes activities 
relating to the use of money or its conversion by cash or by any other mode, from one form, 
currency or denomination, to another form, currency or denomination for which a separate 
consideration is charged.  

From the perusal of the afore-said definition it can be seen that 'goods' include every kind of movable 

property. It also includes 'capital goods'. Thus it is very clear that Section 16(3)(a) of the CGST Act as 

well as Section 54(3) of the CGST Act allows registered person to claim refund of unutilised input tax 

credit, which  inter alia would include input tax on 'inputs', 'capital goods' and 'input services'.  

The term 'capital goods', 'input' and 'input services' have been defined in Section 2(19), 2(59) and 

Section 2(60) of the CGST Act respectively and the same reads as under: 

2(19) "capital goods" means goods, the value of which is capitalised in the books of account of the 
person claiming the input tax credit and which are used or intended to be used in the course or 
furtherance of business;  

2(59) "input" means any goods other than capital goods used or intended to be used by a supplier 



in the course or furtherance of business;  

2(60) "input service" means any service used or intended to be used by a supplier in the course or 
furtherance of business;  

However, the formula given in Rule 89(5) of the CGST Rules states that the refund shall be available 

only in respect of unutilised input tax credit of inputs. Thus, it can be seen that the statutory provision 

i.e. Section 54(3) of the CGST Act allows refund of 'any unutilised input tax credit' but the 

formula given in Rule 89(5) of the CGST Rules restrict refund claim only to ITC on 'inputs'. This rule 

apparently is contrary to the statutory provisions. It is a settled legal proposition that tax cannot not be 

levied or refund cannot be curtailed by way of delegated legislation. Rules are only meant to enforce the 

scheme of the act and cannot cast a new obligation or cannot curtail a substantive right provided in the 

statute itself.  

It appears that the rule making authority had restricted the refund to ITC on 'inputs' by wrongly 

interpreting proviso to Section 54(3)(ii) of the CGST Act. Whereas proviso to Section 54(3) allows 

refund of "any unutilized input tax credit" clause (ii) of first proviso to Section 54(3) merely prescribes a 

condition stipulating the cases where refund will be allowed to the applicant. The condition definitely 

was that the refund has to be allowed only where the credit has accumulated on account of rate of tax on 

inputs being higher than the rate of tax on output supplies, but this does not mean that the refund shall 

be restricted only to credit of inputs. This is merely a pre-condition for falling within the meaning of 

inverted duty structure and to qualify for refund. Once a taxable person qualifies to claim refund in this 

category, then he is entitled to claim refund of 'any unutilised input tax credit' and no fetters can 

be attached on the refund claim by inserting any formula in the rules.  

In a recent judgment, the Hon'ble Gujarat High Court in the case of VKC Footsteps India Pvt. Ltd. 

and Ors v. Union of India & Ors. (Special Civil Application No.2792 of 2019)has held that 

Explanation (a) of Rule 89(5) of the CGST Act is contrary to the provisions of Section 54(3) of the CGST 

Act and has accordingly read down the said Explanation (a) which denies the refund of 'unutilized input 

tax' paid on 'input services'. It has been held in the said judgment as under:  

23. From the conjoint reading of the provisions of Act and Rules, it appears that by prescribing 
the formula in Sub-rule 5 of Rule 89 of the CGGST Rules, 2017 to exclude refund of tax paid on 
"input service" as part of the refund of unutilized input tax credit is contrary to the provisions of 
Sub-section 3 of Section 54 of the CGST Act,2017 which provides for claim of refund of "any 
unutilized input tax credit". The word "Input tax credit" is defined in Section 2(63) means the 
credit of input tax. The word "input tax" is defined in Section 2(62), whereas the word "input" is 
defined in Section 2(59) means any goods other than capital goods and "input service" as per 
Section 2(60) means any service used or intended to be used by a supplier. Whereas "input tax" 
as defined in section 2(62) means the tax charged on any supply of goods or services or both 
made to any registered person. Thus "input" and "input service" are both part of the "input tax" 
and "input tax credit". Therefore, as per provision of sub-section 3 of Section 54 of the CGST Act, 
2017, the legislature has provided that registered person may claim refund of "any unutilized 
input tax", therefore, by way of Rule 89(5) of the CGST Rules,2017, such claim of the refund 
cannot be restricted only to "input" excluding the "input services" from the purview of "Input tax 
credit". Moreover, clause (ii) of proviso to Sub-section 3 of Section 54 also refers to both supply of 
goods or services and not only supply of goods as per amended Rule 89(5) of the CGST, Rules 
2017.  

24. In view of the above analysis of the provisions of the Act and Rules keeping in mind scheme 



and object of the CGST Act, the intent of the Government by framing the Rule restricting the 
statutory provision cannot be the intent of law as interpreted in the Circular No.79/53/2018- GST 
dated 31.12.2018 to deny the registered person refund of tax paid on "input services' as part of 
refund of unutilized input tax credit.  

25. We are of the opinion that Explanation (a) to Rule 89(5) which denies the refund of 
"unutilized input tax" paid on "input services" as part of "input tax credit" accumulated on 
account of inverted duty structure is ultra vires the provision of Section 54(3) of the CGST Act, 
2017.  

Thus, in the opinion, of the author all persons claiming refund of unutilized ITC which as accumulated 

on account of inverted duty structure are entitled to compute the eligible refund amount by taking into 

account the input tax credit of 'inputs' as well as 'input services'. 

The question that whether refund of credit of capital goods can be availed or has not been discussed in 

the afore-stated judgment and is still falls in a grey area. The author is not oblivion of the definition of 

'refund' given in Explanation (a) to Section 54 of the CGST Act but despite the said definition it cannot 

not very clearly culled out that the refund of credit of 'capital goods is not permissible'. In view of the 

authors a strong prima-facie case can be made out to support the contention that refund of unutilised 

input tax credit can be claimed even for capital goods. 

■■  

 

1. Substituted by the Central Goods and Services Tax (Fifth Amendment) Rules, 2018, 
w.r.e.f. 1-7-2017. Prior to its substitution, sub-rule (5), as substituted by the Central Goods 
and Services Tax (Fourth Amendment) Rules, 2018, w.e.f. 18-4-2018, read as under : 

'(5) In the case of refund on account of inverted duty structure, refund of input tax credit shall be 
granted as per the following formula:— 

Maximum Refund Amount = {(Turnover of inverted rated supply of goods and services) × Net ITC 
÷ Adjusted Total Turnover} - tax payable on such inverted rated supply of goods and services. 

Explanation:—For the purposes of this sub-rule, the expressions— 

(a)   "Net ITC" shall mean input tax credit availed on inputs during the relevant period 
other than the input tax credit availed for which refund is claimed under sub-rule 
(4A) or (4B) or both; and 

(b)   "Adjusted Total turnover" shall have the same meaning as assigned to it in sub-rule 
(4).' 

2. Substituted by the Central Goods and Services Tax (Fourteenth Amendment) Rules, 2018, 
w.e.f 31-12-2018. Prior to its substitution, clause (b) read as under : 

"(b) Adjusted Total turnover shall have the same meaning as assigned to it in sub-rule (4)." 


